INTRODUCTION
For almost a century, the United States has utilized an income tax as a major revenue source.' From an economist's perspective, an income tax should tax any transfer of property in exchange for a tangible benefit (normally money or other property).
8 By conditioning realization on the contemporaneous receipt of a tangible benefit, the courts treated asset appreciation in the same manner as other forms of income (e.g., salary, rents), which normally occur when a person receives money or property. 9 Unlike other forms of income, however, asset appreciation confers a benefit on the property owner as the appreciation occurs by increasing the taxpayer's wealth.' 0 Hence, the benefit from the appreciation is derived before the asset is transferred and is independent of the transfer. Indeed, the timing of the benefit is precisely why economists have argued that asset appreciation should be taxed as it occurs."
The view that realization is constitutionally mandated has dissipated during the past three-quarters of a century.1 2 Now the realization requirement is generally regarded as a concession to the administrative burdens of, and political opposition to, a system taxing asset appreciation as it occurs.' 3 Nevertheless, the common law requirement that a contemporaneous benefit must be received for realization to occur still exists.14 The theme that realization requires the receipt of a contemporaneous benefit has been blurred by long-running statutory language associating realization with a mere "disposition" of property.
5 If realization were truly governed by a disposition standard, as the statutory language suggests, a mere transfer of property would be sufficient for realization to occur without regard to whether a contemporaneous benefit was received. Quite clearly, a mere transfer of property is not sufficient for realization under current law because gratuitous transfers of appreciated property are not realization events.1 6 In fact, Congress's use of the term "disposition"
in Macomber involving the interpretation of the Sixteenth Amendment).
8.
See infra text accompanying notes 43-48 (discussing how Macomber stands for the proposition that realization requires more than a mere transfer, and there must be a receipt of a contemporaneous benefit).
See generally I.R.C. § 61 (2006). The precise timing of income depends on the taxpayer's tax accounting method. See id § 451(a).
10. At a minimum, an increase in the taxpayer's wealth should increase the taxpayer's borrowing ability.
11. See supra note 2 and accompanying text.
12. See infra Part LC (outlining the Supreme Court's retreat from a realization requirement that was constitutionally mandated).
13. See infra Part I.C (detailing the evolution of the realization requirement from one of constitutional dictate to one of administrative convenience). Due to the unprincipled foundation of the realization requirement and the nation's current immense need for revenue,' 8 the requirement should be reexamined to determine how the deferral it confers might be mitigated. The current realization requirement causes the tax law to deviate from the economic ideal of taxing increases in wealth as they occur. 19 To remedy this shortcoming, reformers have long advocated adoption of a "mark-to-market" system that taxes asset appreciation as it occurs. 20 Under such a system, any increase in the value of a taxpayer's assets is taxed as income when it accrues, without regard to when a disposition of property occurs. To date, little progress has been made toward a mark-to-market system. 2 1 The adoption of a comprehensive mark-to-market system has been impeded by: (1) the burden of perpetually valuing the taxpayer's assets, (2) the hardship of imposing tax on an event that does not create liquidity for the taxpayer, and (3) the political resistance to a system that would tax "paper gains." 17. See infra Part I.D (noting that a review of the legislative history suggests that use of the term "disposition" was not intended to treat every transfer of property as a realization event). 
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. See infra Part II.B (discussing practical problems presented by a mark-to-market system and how a disposition system would alleviate these concerns). " [T] he accrual system has never attracted a large group of adherents . . . ." Shakow, supra note 20, at 1113. "[Biroader proposals to switch to an accretion system have not met-and most likely will not meet-with success." Komhauser, The Story ofMacomber, supra note 4, at 134.
In light of the poor prognosis for a mark-to-market system, this Article advocates the adoption of a disposition standard of realization that defers taxation only until property is transferred. That is, rather than conditioning realization on the receipt of a contemporaneous benefit, a mere transfer of property should be sufficient for a realization event. Under the proposed disposition standard, all the untaxed appreciation previously shielded by the realization requirement would be taxed when the property is transferred. 23 Unlike current law, therefore, gratuitous inter vivos transfers of appreciated property, as well as death, would constitute realization events and thereby terminate the deferral of tax on accrued gains. This Article focuses on dispositions of appreciated property, but the proposed disposition standard would also apply when property with a basis in excess of value is transferred, in which case a loss would be realized. 24 In contrast to the existing realization requirement, a disposition standard for realization is fair, efficient, clear, and administrable. This standard is a viable second-best alternative to a mark-to-market system. Ironically, the statutory "disposition" language long associated with realization, though apparently selected by happenstance, would be literally applied under the standard proposed by this Article.
Part I of this Article explores the history of the realization requirement and demonstrates that no legal impediment exists to treating the mere transfer of property as a realization event. Part II examines the policy implications of a disposition standard of realization and shows that such a standard is more equitable and efficient than current law, but less administratively and politically problematic than a mark-to-market system. Finally, Part III delineates the statutory framework to implement a disposition standard of realization and demonstrates how that standard would impact current law.
I. EVOLUTION OF THE REALIZATION REQUIREMENT
Although the realization requirement has long been an integral part of U.S. tax law, Congress has yet to clearly define the contours of the requirement. The legislative source of the requirement consists of two obtuse statutory provisions with long but unremarkable histories. One of these provisions offers as an example 23. This Article also proposes that the transferor's gain be measured by the value of the property transferred (without regard to the nature or amount of consideration received) because the value of the transferred property always captures the untaxed appreciation that has been shielded by the realization requirement. See infra text accompanying note 129 (proposing a new statutory rule for quantifying realized gain). The disposition standard for realization proposed by this Article would continue to accommodate nonrecognition rules in circumstances where Congress makes a policy judgment that the immediate taxation of a realized gain is inappropriate. See infra text accompanying notes 155-60.
24. Unlike gains, however, losses have no tax effect unless the loss is allowed. See I.R.C. § 165(a). Hence, although more losses would be realized under the proposal advanced in this Article, the additional losses would not normally be allowed. Moreover, the limitations on losses on transactions between related parties would presumably be extended to all dispositions of property. See id. § 267(a)(1).
of gross income "[g]ains derived from dealings in property." 25 The other provision quantifies the resulting income when a realization event occurs: "[t]he gain from the sale or other disposition of property shall be the excess of the amount realized therefrom over the adjusted basis." 26 Neither provision defines the requisite event for realization to occur. Nor have the courts filled this gap, as the myriad of decisions involving the realization requirement lack an edifying theory.
27
Any effort to reform the realization requirement must necessarily begin with a review of its history. This Part, therefore, explores the evolution of the realization requirement. As this Part demonstrates, the history of the realization requirement should not impede Congress from curtailing the deferral it confers.
A. The Infancy ofRealization-Should Asset Appreciation Ever Be Taxed?
The contemporary academic debate on the realization requirement does not mirror the controversy that existed when the requirement originated. Today, most analysts agree that the realization requirement is an undesirable element of the income tax, at least in theory, and that an ideal system would not sanction the tax deferral conferred by the requirement.28 From this perspective, one might think that the realization requirement represented a victory for proponents of tax deferral. That is a mistaken view, however, because the realization requirement emerged when uncertainty existed as to whether increases in the value of assets that accrued in prior years could ever be taxed. 29 At that time, the leading alternative to a realization-based system was not one where gains would be taxed as they accrued, but rather a system where prior years' accruals would never be taxed, even after realization occurred. As such, the establishment of a realization requirement was, at the time, a victory for anti-deferral forces who opposed the permanent exclusion of asset appreciation from the income tax base.
The twisted tale of realization began prior to the enactment of the "modem" income tax in 1913.30 Shortly after the first U.S. tax was imposed on "income" in 1861,31 the tax base was expanded to "gains, profits, or income. Court, construing statutory language from the Act of 1867 taxing gains "for" the year, ruled that gains that accrued over a series of years could not be taxed in the year of sale. Rather, only the gain that accrued in the year of sale was within the scope of the tax. 34 Decades later, the Court reached a different result under the Corporate Tax Act of 1909 when, in construing language taxing gains "received" during the year, it permitted the taxation of all gains in the year of sale, including those that accrued in prior years. 3 5 After the advent of the modem income tax in 1913, the courts continued to struggle with whether gains accrued in prior years could be taxed in the year of sale.
36 Doubts about taxing prior years' gains arose once again in 1918 when the Court, in dictum, suggested that gains accruing in years prior to the year of sale are "not income at all, but merely increase of capital and not subject to a tax as income."
37 By 1921, however, the Court eliminated any doubt as to the legitimacy of taxing prior years' appreciation when a sale occurred, stating that "'[i]ncome may be defined as the gain derived from capital, from labor, or from both combined,' provided it be understood to include profit gained through a sale or conversion of capital assets."
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The realization requirement, therefore, did not emerge as an alternative to taxing appreciation as it occurred. Rather, the requirement arose in an environment marked by uncertainty as to whether asset appreciation could ever be taxed. By the early 1920s, any doubt about taxing prior years' appreciation had been laid to rest as the permanent exemption of accrued gains had been soundly rejected. Nevertheless, the fact that courts were mired for decades in the quagmire of whether asset appreciation could ever be taxed likely retarded progress that otherwise might have been made toward a system that accelerated the taxation of accrued gains.
CONG., 2D SESS. 1531 (1862) ("The words 'gain' and 'income' mean the same thing."). 
B. The Youth ofRealization-The Necessity of a Contemporaneous Benefit
The emergence of the realization requirement can be seen as a victory for antideferral forces relative to the alternative of exempting asset appreciation from tax. That victory, however, was short lived. In 1920, the Supreme Court, in Eisner v. Macomber," constrained the range of realization events by limiting realization to circumstances in which the transferor of appreciated property received a contemporaneous benefit.
In Macomber, the Supreme Court was called upon to interpret the scope of "income" in the Sixteenth Amendment which gave Congress the power "to lay and collect taxes on income, from whatever source derived." 40 The government sought to enforce a provision of the Revenue Act of 1916 stating that a "stock dividend shall be considered income."41 Searching for a clear definition of income, the Supreme Court embraced a definition adopted by earlier courts under the Corporate Tax Act of 1909: "'Income may be defined as the gain derived from capital, from labor, or from both combined,' provided it be understood to include profit gained through a sale or conversion of capital assets."4 2 The government invoked this definition of income when it argued that a stock dividend was income. The Court nevertheless criticized the government for emphasizing the word "gain" in the definition "while the significance of the next three words ['derived from capital'] was either overlooked or misconceived."4 3 The Court found that the "derived from capital" language was indicative of a realization requirement:
Here we have the essential matter: not a gain accruing to capital, not a growth or increment of value in the investment; but a gain, a profit, something of exchangeable value proceeding from the property, severed from the capital however invested or employed, and coming in, being "derived, " that is, received or drawn by the recipient (the taxpayer) for his separate use, benefit and disposal;-that is income derived from property....
The same fundamental conception is clearly set forth in the Sixteenth Amendment-"incomes,from whatever source derived...."" The Court's description of the realization requirement reveals that realization requires more than a mere transfer of property; the receipt of a contemporaneous benefit by the transferor is an integral part of the requirement. Hence, the fact that the property owner's wealth increased when the appreciation occurred was not sufficient to impose a tax when the property was transferred. Rather, the Court tied realization to "something of exchangeable value, proceeding from the property, . . . inextricably linked the receipt of a contemporaneous benefit to the transfer of the underlying property in order to establish a realization event. 46 Four years after the Macomber decision, Congress effectively crystallized the contemporaneous-benefit requirement in the Revenue Act of 1924. Although this legislation refrained from defining a realization event, it provided the following formula for computing gain: "[T]he gain from the sale or other disposition of property shall be the excess of the amount realized therefrom over the basis ... ."47 The 1924 Act then defined amount realized as follows: "The amount realized from the sale or other disposition of property shall be the sum of any money received plus the fair market value of the property (other than money) received." 4 8 By defining amount realized based on the consideration received by the transferor (rather than the value of the property transferred), Congress established a realization framework incorporating the receipt of a contemporaneous benefit. That same framework still exists today. 
C. The Maturity ofRealization-Erosion of the Contemporaneous Benefit Requirement
After the Macomber decision, the realization requirement appeared to be a constitutional requirement mandating the transfer of property in exchange for contemporaneous consideration. The requirement, however, continued to evolve. By 1940, the Court had retreated from the Macomber standard and regarded realization as a mere administrative rule establishing when the deferral conferred on asset appreciation should terminate.
In Helvering v. Bruun, 50 the Supreme Court retreated from its earlier view that a separation of income from capital was a prerequisite to a realization event. In Bruun, a landlord leased a lot and building under a ninety-nine-year lease during which the tenant erected a new building on the site.
5 ' Shortly thereafter, the tenant defaulted and the landlord took possession of the land and the new building. 52 The government sought to tax the landlord on the difference between the value of the reclaimed property and the landlord's basis in the property. 53 The lower courts held for the landlord, finding that the added value could not be taxed until the landlord disposed of the property because the added value "is not gain derived from capital or realized within the meaning of the Sixteenth Amendment. A mere eight months after the Bruun decision, the Supreme Court explicitly acknowledged that the realization rule was founded on "administrative convenience." 57 In Helvering v. Horst, a father gave the interest coupons from a coupon bond to his son. 58 The government sought to tax the father on the interest payments collected by the son. 5 9 The lower courts reached conflicting results, but the Supreme Court held that the father could indeed be taxed.
6 0 The Court elaborated on the realization rule as follows:
The [realization] rule, founded on administrative convenience, is only one of postponement of the tax to the final event of enjoyment of the income, usually the receipt of it by the taxpayer, and not one of exemption from taxation where the enjoyment is consummated by some event other than the taxpayer's personal receipt of money or other property. Although Horst dealt with interest income rather than income in the form of asset appreciation, the Court retreated from the Macomber Court's view of realization as a general matter by finding that realization is based on administrative convenience.62 Moreover, the Court continues to adhere to this view. As recently as 1991, the Court reiterated its view that "the concept of realization is 'founded on administrative convenience."' 6 3 Thus, the strictures imposed on the realization requirement by Macomber have been significantly relaxed. 4 Now that the Macomber Court's view of realization has been relaxed, the antiquated statutory scheme that germinated from Macomber lacks conceptual support.
6 5 That scheme conditions realization on the receipt of an economic benefit-gain is measured by the amount realized, by what comes in. 66 realization requirement is merely a matter of administrative convenience, realization need not be conditioned on the receipt of a contemporaneous benefit. Rather, Congress has the power to terminate the deferral of tax on accrued gains at any convenient time.
If Congress were to reject the contemporaneous benefit requirement for purposes of establishing a realization event, no compelling reason would exist to perpetuate the amount realized construct of current law, which looks to the consideration received by the transferor to quantify the transferor's gain. When realization occurs, gain should logically be measured by the value of the property transferred, without regard to the amount of consideration received, because the value of the transferred property captures all the untaxed appreciation that previously accrued. Unfortunately, Congress has yet to modernize the statutory scheme and establish a rational standard for realization that would mitigate the tax deferral conferred by current law.
D. A Parallel Strand-Is a "Disposition" Sufficient for Realization?
In light of the Supreme Court's finding that the realization requirement was founded on administrative convenience, Congress is now able to terminate the deferral of tax on asset appreciation when property is transferred, regardless of whether a contemporaneous benefit is received by the transferor. One might be tempted to bolster the case for this result by highlighting the statutory language dating to 1924 that quantifies gain from the "sale or other disposition" of property. A "disposition" of property is generally understood to encompass any transfer of property regardless of whether consideration is received by the transferor.
8 If the use of the term "disposition" by Congress manifested an intent to tax all accrued appreciation as soon as property is transferred, then one might argue that existing law already incorporates the disposition standard proposed by this Article. The legislative history reveals, however, that Congress's use of the term "disposition" was apparently a matter of happenstance. The presence of the term in the statute does not support the view that current law incorporates a true disposition standard for realization.
The statutory phrase "sale or other disposition" first appeared in the Revenue Act of 1916, in a basis provision, without any explanation as to why Congress chose the term "disposition" or what that term was thought to mean. 69 Eight years There is no provision of the existing law which corresponds to this section of the bill. The purpose in embodying in the law this section is to show clearly the method of determining the amount of gain or loss from the sale or other disposition of property.
... This merely embodies in the law the present construction by the department and the courts of the existing law.
72
This legislative history suggests that Congress did not intend to define the contours of realization when the statutory term "disposition" was introduced.
Not surprisingly, Congress's use of the term "disposition" in connection with quantifying gain has generated much confusion over the years. Indeed, some courts have interpreted the term to mean that any transfer of property constitutes a realization event. Although the statutory term "disposition" has applied to the computation of gain for more than eighty years, that term has no bearing on the requirements for a realization event.
74 While Congress could mitigate the tax Rev. 220 (using the "sale or other disposition" language in the basis rules but using "sale or conversion" language to define income under the Revenue Act of 1921); T.D. 3640, 26 Treas. Dec. Int. Rev. 751, 755 (using the "sale or other disposition" language in the meaning of net income, the "sale or conversion" language for gross income, and the "sale or other disposition" language with respect to determining the amount of gain or loss). Since 1934, however, the regulations have not used the term "disposition" but instead refer to "conversion of property into cash" and "exchange of property for other property." Cottage Savings Ass'n v. Comm'r, 499 U.S. 554, 561 n.6 (1991) (emphasis added).
73. See infra notes 161-62 and accompanying text (noting that some courts have treated a charitable contribution of appreciated property as a realization event). deferral conferred by current law by adopting a disposition standard of realization, it has not previously employed that standard. Whether it is desirable for Congress to now adopt a disposition standard of realization depends largely on the policy implications of doing so, a subject that is explored in Part II.
II. POLICY IMPLICATIONS OF A DISPOSITION STANDARD FOR REALIZATION
Under current law, realization is deferred until appreciated property is transferred for a tangible benefit. The realization requirement is inequitable because the deferral it confers causes asset appreciation to be taxed more favorably than other forms of income. In addition, the realization requirement is inefficient because it creates an incentive to invest in property generating economic returns in the form of asset appreciation and thereby distorts investment decisions. For these reasons, Congress can and should retreat from the tax deferral sanctioned by current law.
Commentators have long argued that the realization requirement should be eliminated in favor of a mark-to-market system that taxes asset appreciation as it accrues, consistent with the economist's definition of income.
78 Such a system would eliminate the inequity and inefficiency of a realization based system by terminating the tax deferral current law confers on asset appreciation. 79 However, mark-to-market taxation presents serious administrative and political hurdles with regard to measuring income and taxing "paper gains." 80 In contrast to a mark-to-market system, the disposition standard of realization proposed by this Article would curtail the inequity and inefficiency of current law while minimizing the administrative and political issues posed by a system that taxes gains as they accrue. Under a disposition standard, the deferral of accrued gains would be terminated whenever property is transferred, without regard to whether a contemporaneous benefit is conferred on the transferor. Moreover, the transferor's gain would be measured by reference to the value of the property transferred, without regard to the amount of consideration received. The value of the transferred property should measure the transferor's gain because that value captures all the untaxed appreciation that previously accrued.
If Congress were to adopt a disposition standard of realization, current law would change in two major ways. First, any inter vivos gratuitous transfer would loss from the sale or other disposition of property. This section does not determine the inclusion of gains or the amount allowance of losses. Rather, it relates to gains which have qualified for inclusion under section 61(a) as a result of the construction of that section.. . .") (emphasis omitted)).
75.
See supra Part I (summarizing the current status of the realization requirement). 76. See infra Part II.A.1 (describing how the realization requirement causes income in the form of asset appreciation to be more favorably taxed).
See infra Part II.A.2 (describing how the realization requirement affects investment decisions thereby decreasing economic efficiency).
78. See supra note 20 and accompanying text.
79
. See infra Part II.A.1-2 (explaining how a mark-to-market system would eliminate the inequity and inefficiency created by the realization requirement).
80.
See infra Part II.B (discussing the administrative and political issues presented by a mark-to-market system).
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constitute a realization event so that gifts and charitable contributions of appreciated property would trigger a tax on the appreciation when the transfer occurs. Second, death would be a realization event thereby causing the gain on all appreciated assets to be taxed at the time of death. Other less significant changes in the law would also result from a disposition standard.s 1 This Part demonstrates that a disposition standard of realization would mitigate the inequity and inefficiency created by the existing realization requirement. In addition, a disposition standard of realization would pose less serious administrative problems and political concerns than a mark-to-market system. Finally, a disposition standard would dramatically simplify current law.
A. Disposition Standard Mitigates Inequity and Inefficiency of Current Law
By virtue of the realization requirement, the tax on asset appreciation is deferred until property is transferred for a contemporaneous benefit. As such, the income tax system confers preferred treatment on asset appreciation relative to other economic benefits which are taxed when they occur. The favorable tax treatment of asset appreciation adversely impacts the equity and the efficiency of the tax system. These shortcomings could be mitigated by enacting a rule that treats any transfer of property as a realization event without regard to the consideration, if any, received by the transferor.
Equity Considerations
From a fairness standpoint, similarly situated taxpayers should be taxed alike regardless of the sources of their income.82 Generally, income is deemed to occur when an economic benefit is derived. For example, income from labor is taxed when the benefit is derived by the service performer; namely, when compensation is received.M Similarly, periodic income from capital (e.g., interest and dividends) is taxed on receipt. In the case of asset appreciation, a benefit is derived when the appreciation occurs because the taxpayer's wealth increases at that time. 86 The tax on that benefit is deferred, however, until realization occurs. 8 7 In addition to deferring the tax on accrued gains, current law permits those gains to be shifted to other taxpayers when inter vivos gifts occur. 8 charity or held until death. 8 9 Hence, asset appreciation is taxed more favorably than other forms of income.
The ability to defer the tax on asset appreciation confers a benefit on the taxpayer due to the time-value of money, a benefit not enjoyed by recipients of other forms of income. 90 Consequently, horizontal equity, the notion that all taxpayers with a like amount of income should be taxed alike, is violated by the realization requirement.
9 ' A taxpayer with income in the form of gains from property bears less of a tax burden than a taxpayer with a like amount of income from other sources.
The realization requirement also violates vertical equity, the principle that higher income taxpayers should be taxed more heavily than lower income taxpayers.92 In all likelihood, the benefits of the deferral conferred by the realization requirement accrue disproportionately to the wealthy because wealthier taxpayers tend to own greater amounts of capital. To the extent that wealthier taxpayers benefit disproportionately from the realization requirement, vertical equity is violated.
These inequities could be remedied by eliminating the realization requirement and substituting a mark-to-market tax system. A mark-to-market system would tax asset appreciation when the taxpayer's wealth increased, like the taxation of all 
93.
Engler & Knoll, supra note 90, at 58-59 (noting that the realization requirement not only creates discrimination across asset classes, but also creates discrimination across taxpayers, because taxpayers who can hold onto appreciated assets longer, typically wealthy individuals, "disproportionately reduce their income tax burden relative to those with lesser deferral opportunities").
other forms of income. 94 As such, asset appreciation would no longer be taxfavored from a timing perspective and the resulting inequity would disappear. 95 In contrast to a mark-to-market system, the proposed disposition standard would still foster inequities because the tax on accrued gains would be deferred until a disposition occurs. The disposition standard would nevertheless improve current law by curtailing the disproportionate benefits now conferred on asset appreciation. Under a disposition standard, it would no longer be possible to defer or escape tax by making an inter vivos gift of appreciated property or transferring such property at death. These transfers would constitute realization events under a disposition standard of realization. As a result, a disposition standard would reduce the disparity between the tax treatment of asset appreciation and income from other sources. Thus, the implementation of a disposition standard for realization would mitigate, but not eliminate, the inequities of current law.
Efficiency Considerations
To maximize efficiency, a tax should be designed so as not to distort an investment decision that would normally be driven by economic considerations. 96 The U.S. tax system taxes periodic investment returns (e.g., dividends, interest) when they occur.
97 By contrast, asset appreciation is not taxed until realization occurs. 98 The deferral conferred by the realization requirement creates a tax incentive to invest in property generating economic returns in the form of asset appreciation. As such, the realization requirement likely causes investment dollars to be allocated differently from how those dollars would be allocated if asset appreciation were taxed as it occurred. Thus, the realization requirement distorts investment decisions and thereby fosters inefficiency.
In addition to distorting initial investment decisions, the realization requirement creates a "lock-in" effect after appreciating assets are acquired. 99 When an acquired asset appreciates in value, an owner who would normally sell the asset based on economic considerations will be less likely to sell the asset because the sale would trigger the deferred tax on the asset appreciation. This lock-in effect is exacerbated 96. When a tax causes an economic decision to be made differently from how it would have been made in the absence of the tax, the taxpayer generally bears a burden in excess of the tax itself. The tax creates inefficiency because it makes one person worse off without conferring a corresponding benefit on anyone else. by the fact that gains accruing to property can be deferred and ultimately eliminated by holding property until death.'o The fact that death does not constitute a realization event under current law creates a strong tax incentive to hold assets longer than they would otherwise be held if the decision to transfer assets were based solely on economic considerations.o' 0 Hence, not only does the realization requirement distort the initial investment decision, but it also distorts the decision to reallocate investment dollars as time passes, further undermining the efficiency of the tax system.
The inefficiencies caused by the realization requirement would be eliminated under a mark-to-market system. If asset appreciation were taxed as it accrued, property owners could no longer control the time when asset appreciation would be taxed. As a result, the timing of the taxation of accrued gains would be consistent with the timing of the taxation of other types of investment income. Thus, the decision to invest in appreciating assets would not be influenced by tax considerations stemming from the deferral of tax on asset appreciation.
A mark-to-market system would also eliminate current law's lock-in effect because the act of transferring property would no longer trigger a tax. Rather, asset appreciation would be taxed when it occurred (with a corresponding step up in the basis of the asset to market value to reflect that the appreciation was taxed) and thereby eliminate any gain on the subsequent disposition of the asset. Thus, the decision to retain or sell an asset would be solely a function of economic considerations without regard to tax effects.
Unlike a mark-to-market system, a disposition standard for realization would not eliminate all the inefficiencies of current law. Those inefficiencies should be mitigated, however, if the realization requirement is curtailed by no longer conditioning realization on the receipt of a contemporaneous benefit. Although the tax on asset appreciation would still be deferred until property was transferred, avenues that now exist to escape or shift the taxation of accrued gains (namely, testamentary and inter vivos gratuitous transfers) would be closed. As a result, the tax incentive to invest in appreciating assets relative to other investment alternatives would be reduced.
Implementation of a disposition standard would have a less predictable impact on the lock-in effect of current law. Under a disposition standard, death would constitute a realization event. Treating death as a realization event would eliminate the tax incentive to hold property until death by ensuring an eventual tax on all gains. This change from current law should reduce the lock-in effect. However, a disposition standard would also trigger gains when inter vivos gifts of appreciated property occur. The elimination of the tax incentive to make gratuitous lifetime transfers of appreciated property could exacerbate the lock-in effect by discouraging gifts. On the other hand, the disposition standard would eliminate the benefit conferred by current law on a gift of appreciated property; namely, the ability of the donor to extend the deferral period (to the life of the donee) and shift the potential future tax burden to another taxpayer. Hence, the gap between the burdens imposed on different forms of income would diminish. Consequently, property owners might be more inclined to transfer appreciated assets knowing that a tax will eventually be imposed. These cross currents create some uncertainty as to the actual impact of the proposed disposition standard on current law's lock-in effect.102
Quite clearly, a disposition standard for realization would reduce the disparity between the treatment of asset appreciation and other forms of income by eliminating outlets that now exist for a taxpayer to escape tax on asset appreciation. By mitigating the favorable tax treatment of asset appreciation, the tax incentive to invest in appreciating assets should decline, thereby furthering economic efficiency. Although it is unclear how a disposition standard will impact the lock-in effect, that element of the equation should not neutralize the systemic gains achieved by mitigating the distortions created by current law.
B. Disposition Standard Mitigates Administrative and Political Problems Posed by a Mark-to-Market System
As previously discussed, a realization requirement of any sort undermines the equity and efficiency of the tax system. Although a mark-to-market system does not share these weaknesses, it presents problems involving valuation, liquidity, and political acceptability. In addition to ameliorating the inequities and inefficiencies of current law, a disposition standard for realization would mitigate the problems posed by a mark-to-market system.
Valuation
Under a mark-to-market system, each taxpayer must report as income the annual increase in the value of that taxpayer's assets.' 0 3 To determine this amount, all assets must be appraised each year. The appraised value of each asset must be compared to that of the prior year and the difference would result in a gain (or a loss) on the tax return.'0 Requiring an annual appraisal of all assets would undoubtedly be burdensome. 105 102. If death were treated as a realization event but inter vivos gifts were not treated as such, it is unclear whether the lock-in effect would be diminished. If taxpayers knew that appreciated property could be gratuitously transferred before death without triggering a tax on the appreciation, they might procrastinate with respect to making gifts, believing death is not imminent, with many failing to make gifts before death occurred. should not require valuation of every asset owned by every taxpayer.").
In contrast to a mark-to-market system, a system taxing asset appreciation upon disposition would not require an annual valuation of every asset. Rather, each asset owned by any taxpayer would be valued only once, when the asset is transferred. At that time, the transferor would be taxed on the difference between the value of the asset and its basis, regardless of whether a contemporaneous benefit is received.
The novel valuation challenges presented by a disposition standard of realization involve death and inter vivos gifts.' 06 Because death would become a realization event under a disposition standard, the property of the decedent must be valued at death to quantify the resulting gains (and losses).
10 7 Valuing property at death, however, is not a foreign concept-a decedent's assets must often be valued for purposes of federal and state estate taxes and inheritance taxes. 08 In addition to requiring the valuation of assets at death, a disposition standard would require the valuation of assets when lifetime gifts occur. Here too, valuing gifts is not an entirely foreign concept in that federal and state transfer taxes are sometimes imposed on gifts. o0
In addition to requiring less frequent asset valuations, a system that requires property to be valued when an inter vivos or testamentary gratuitous transfer occurs should be perceived as less artificial than a mark-to-market system. In the case of a mark-to-market system, it is unlikely that a property owner would independently contemplate the value of her assets on the specific day each year that the tax law required assets to be valued. No economic reason would exist for the owner to be focused on the value of the assets on that arbitrary date. The annual valuation of all assets would be driven solely by the tax system and would undoubtedly be burdensome.
In contrast to a mark-to-market system, a disposition standard of realization would trigger valuation at a time when the property owner is likely to be considering the property's actual value. When property is transferred, the transferor will normally confront the question of valuation regardless of whether the tax system mandates valuation at the time of transfer. For example, when a donor decides to make a gift, the donor will normally determine the amount of the gift before making it. In the case of a cash gift, the donor must decide a specific amount to give (unless she simply reaches into her pocket and hands over a wad of cash). In the case of a gift of property, the donor is also likely to go through a mental process of valuing the property before she conveys it. Although a donor would not normally secure a professional appraisal of the gifted property, 110 the donor undoubtedly will engage in a conscious or unconscious exercise of determining that the property in question is within a range of values that the donor is inclined to bestow on a particular donee. If a donor is inclined to make a gift of roughly $1,000, she might transfer property with a value of $800 or $1,200 to the donee, but it is highly unlikely she will transfer property worth $5,000 to the donee. Thus, a donor who makes a gift of a particular property presumably makes the gift because the value of the property approximates the amount of the gift the donor wishes to make. Because the time of transfer is normally a time when a property owner will confront the valuation question regardless of tax effects, the infrequent valuations required by a disposition standard of realization should be less artificial, and thus less onerous, than the arbitrary annual valuations mandated by a mark-to-market system.
A realization requirement triggered by a disposition standard would entail a onetime valuation of the property, at the time of disposition, rather than the annual valuations required by a mark-to-market system.'
11 Moreover, a system tying realization to a disposition would require valuation at a time when the taxpayer would likely be focused on valuation for non-tax reasons. Hence, a realization requirement that defers taxation of appreciated property until a disposition occurs should pose fewer valuation problems than a mark-to-market system.
Liquidity
Under a mark-to-market system, tax would be imposed annually on the asset appreciation that accrues each year the taxpayer owns the property. The event triggering the tax (the passage of a year) would not generate cash with which to pay the tax. One criticism of a mark-to-market system, therefore, is that it imposes tax at a time unrelated to a transaction providing the taxpayer with the cash to pay the tax.11 2 Thus, a mark-to-market system would create liquidity issues for taxpayers. Of course, liquidity issues already exist under current law. For example, under current law, value received is normally taxed regardless of its form-one need not be paid in money to have income.' 13 If a taxpayer is compensated with property, the taxpayer is taxed on the value of the property received. The fact that the taxpayer received no money to pay the tax is not the concern of the tax system. Many realization events under current law do not involve the receipt of money by the 110. This statement contemplates a gift to the object of one's bounty rather than to charity. In the case of a gift to charity, an appraisal might be needed to support the corresponding income tax deduction. See I.R.C. § 170.
See Joseph M. Dodge, A Deemed Realization Approach is Superior to Carryover Basis (and Avoids Most of the Problems of the Estate and Gift Tax), 54
TAx L. REv. 421, 434 (2001) ("Deeming realization to occur at death (or upon gift) would impose a one-time valuation and liquidity problem, as opposed to annual valuations, and in that respect would be similar to federal transfer taxes.").
112. See Schenk, supra note 4, at 360-65 (discussing the liquidity concerns surrounding a mark-to-market system).
113. Treas. Reg. § 1.61-1(a) (2010) ("Gross income includes income realized in any form, whether in money, property, or services.").
transferor. For example, a deferred payment sale, an exchange of one property for another, and an exchange of property for services constitute realization events even if no cash is received when the property is transferred.1 14 Admittedly, a disposition standard for realization not conditioned on the receipt of tangible value would likely create more liquidity issues than current law. A disposition standard would tax inter vivos and testamentary gratuitous transfers with respect to which no consideration is received. Nevertheless, a disposition standard of realization would create less of a liquidity problem than a mark-tomarket system because taxes are imposed less frequently. Under a disposition standard, tax is imposed only once on each property owned by the taxpayer, at the time the property is transferred. By contrast, under a mark-to-market system, the appreciation in all assets would be taxed every year for as long as the property is owned. Hence, fewer liquidity issues should be posed by a realization requirement based on a disposition of property standard than by a mark-to-market system. Moreover, the liquidity issues that would be presented by a disposition standard could be relieved by Congress in appropriate cases." 
Political Feasibility
Significant political resistance to the elimination of the realization requirement is also likely to impede the advent of a mark-to-market system. The view that "paper gains" should not be taxed is firmly embedded in the current culture, and it would be very difficult to mobilize popular support for a system that taxes asset appreciation as it occurs."6 This reason alone is likely to preclude a comprehensive mark-to-market system from ever being implemented in the United States.
Some degree of resistance is also likely to exist with respect to implementing a disposition standard for realization. Many will likely object to taxing the appreciation in lifetime gifts and testamentary transfers of property. Tying taxation to the physical transfer of property, however, should be less objectionable than a mark-to-market system, at least in the case of lifetime transfers. Under a disposition standard of realization, the taxpayer can still avoid being taxed on paper profits during the taxpayer's lifetime by retaining ownership of the taxpayer's property.
114. To the extent liquidity issues do exist, various relief mechanisms could be employed to mitigate the adverse effects. See, e.g., I.R.C. § 453 (2006) (granting deferral of income under the installment method); id. § 6166 (granting relief from estate tax when estate consists largely of interest in closely held business).
115. See Kornhauser, Constitutional Meaning, supra note 4, at 54 (stating that liquidity problems created by taxing appreciated property transferred gratuitously are not unique and that Congress can grant relief similar to that conferred on sales of closely held businesses and farms). It is true that the magnitude of the single gain and corresponding tax liability under a disposition standard would often be much greater than the annual gains under a mark-to-market system, but relief measures could be molded to address this situation.
116. See Schenk, supra note 4, at 377-78 (suggesting that people do not view paper profits as income); Schizer, supra note 99, at 1606 (stating that an attempt to repeal realization "would create ... a firestorm of political opposition") (quoting Thomas L. Evans, The Realization Doctrine After Cottage Savings, 70 TAXEs 897, 898 (1992)) (omission added). This ability to control the timing of tax, though not ideal from the standpoints of fairness and efficiency, should make the prospect of taxing inter vivos dispositions more tolerable to taxpayers than a mark-to-market system.
Taxing transfers of property at death will likely trigger greater objections because unlike inter vivos transfers, a taxpayer cannot avoid the transfer of all property at death. The income tax consequences of death under current law, however, are inconsistent and difficult to justify-the fact that unrealized gains are not taxed but basis is nevertheless stepped-up to fair market value confers a double benefit that most voters should perceive as irrational.
17 Restoring rationality by taxing gains at death, therefore, should be less politically problematic than implementing a mark-to-market system." 8 
C. Disposition Standard Simplifies the Law
Many ambiguities surround the realization requirement under current law. First, a realization event has never been defined."
9 Instead, ambiguous statutory provisions and a confused common law are the only guideposts for discerning the contours of realization.12 0 In addition, the requirement that a contemporaneous benefit must be received for realization to occur further clouds the determination of a realization event and the measurement of gain.121 These ambiguities create uncertainty that unnecessarily complicates the law.1 118. Rationality could also be restored by denying a step up in basis to the decedent's beneficiaries and perpetuating deferral until the beneficiary disposes of the property. But perpetuating deferral beyond death undermines the revenue goals of the modified tax system. See Dodge, supra note 111, at 529-30. The dramatic decline in asset values in recent years might further mitigate the resistance to a disposition standard now that so much less untaxed appreciation exists.
119. See supra note 4.
See supra text accompanying notes 25-26 (delineating statutory provisions); infra Part Ill.B (delineating common law of realization).
121. See supra Part I.C (suggesting that once the contemporaneous benefit requirement is weakened, there is no longer a conceptual basis from which to determine and measure realization).
122. See Kornhauser, The Story of Macomber, supra note 4, at 123 ("By deferring tax consequences beyond the point in time when the income (or loss) economically occurs, realization significantly increases complexity. . . .").
123. Realization is a mechanical standard under this approach. When realization occurs, Congress can nevertheless defer taxation in appropriate cases by enacting targeted nonrecognition rules. See infra text accompanying notes 158-60. standard. People normally know when they part with ownership of property.1 24 in addition, measuring gain by looking to the fair market value of the property transferred eliminates the complexity of attempting to value amorphous benefits under current law's system of tying realization to the receipt of a contemporaneous benefit. 125 Utilizing a disposition standard for realization would mitigate the inequities and inefficiencies created by the current realization requirement. Moreover, these improvements can be achieved without creating the same degree of valuation, liquidity, and political issues as a mark-to-market system. The disposition standard would also simplify existing law by substituting a clear and administrable set of rules for the current ambiguous and anachronistic system. Part III explains how the proposed disposition standard would be implemented and explores the impact of the new system on current law.
III. IMPLEMENTATION OF A DIsPosrrION STANDARD
The implementation of a disposition standard for realization would not be difficult. This Part explains how the disposition standard could be codified. It then compares the treatment of a series of potential realization events under current law to their treatment under the new disposition standard.
A. Statutory Changes
A realization event has never been defined by statute. For more than eighty years, federal tax law has merely quantified the gain that results when a realization event occurs.126 That gain is measured by the amount of consideration received for the transferred property. The amount of gain realized from a disposition of property shall be the excess of the fair market value of the transferred property over its adjusted basis.
129
Hence, under the proposed disposition standard, the gain would be measured by the value of the transferred property, rather than the consideration received. This treatment is sensible because the value of the transferred property captures the amount of accrued appreciation that previously had not been taxed." 0
B. Comparison of Current Law to Disposition Standard
This Section examines a series of transactions involving appreciated property under both current law and the proposed disposition standard. It illustrates how the proposed disposition standard would modify current law. The discussion reveals that the proposed standard would simplify current law and potentially generate additional tax revenue.
Sale of Appreciated Property
A sale (i.e., a transfer of property in exchange for cash consideration) is the classic realization event under current law. 130. The income resulting from a realization event would be described as "recognized gains from the disposition of property." This description would replace the current law's "[g]ains derived from dealings in property" description. I.R.C. § 61(a)(3). Other corresponding statutory changes should also be made. For example, the "sale or exchange" language in I.R.C. § 1001(c) should be replaced by "disposition" and the basis rule in I.R.C. § 1015 should be changed to the fair market value of the transferred property (but the existing basis rule for gifts of loss property should be retained 
I.R.C. § 1001(b).
See supra text accompanying note 129 (providing a new statutory rule quantifying realized gain).
135. If disparate amounts were involved, however, the value of the transferred property would still measure the transferor's gain and any excess cash or property would be treated separately from the sale and governed by general income tax principles. 
138.
See supra text accompanying note 129. Under current law, the basis in the property received in an exchange is determined by the value of the property received because the value of the property received measures the transferor's gain. See Phila. Park Amusement Co. v. United States, 126 F. Supp. 184, 188 (Ct. Cl. 1954) (stating that the basis of property received in an exchange is determined by the value of the property received). That basis principle would not apply under the proposed disposition standard. Rather, under the proposed disposition standard, the value of the property transferred would establish the basis in the property received by the transferor because the value of the transferred property measures the transferor's gain.
139. When one person exchanges property with another, it is unlikely that the value of both properties will be equivalent. But if the parties are unrelated, one would expect the consideration to be "evened up" by having the transferor of the property of lesser value add some cash to make up the difference. If a transferor were to receive consideration of greater or lesser value than the property transferred, the transferor's gain would still be based on the value of the property transferred-a departure from current law. In these circumstances, any excess value flowing one way or the other would be treated separately from the exchange and governed by general income tax principles.
Exchange of Appreciated Property for Past or Future Services
Although courts have readily treated an exchange of property for services as a realization event,1 40 they rarely address the threshold question of whether services can constitute the requisite benefit for realization to occur. Instead, the courts focus on the difficult issue of quantifying the transferor's gain in these circumstances.141 This determination is complicated by a statutory definition that limits the amount realized to the "sum of any money received plus the fair market value of the property (other than money) received."l 42 Quite clearly, services are not "money" or "other property." Nevertheless, the courts have willingly treated services as constituting the requisite benefit for realization.1 43 It is not surprising that the courts have treated services as a benefit received by the transferor of property when the property compensates the service performer for past services. In these circumstances, a benefit in the form of the services was in fact received by the transferor of the property. It is far more difficult to identify the requisite benefit to the transferor when property is conveyed for the performance of future services because no benefit is derived by the transferor of the property until the services are actually performed. Nevertheless, the courts have managed to find the requisite contemporaneous benefit in these circumstances. For example, one court treated the transferor as receiving a benefit equal to the amount of a tax deduction allowed for the value of the transferred property.'" Another court simply equated future services to past services to establish the requisite benefit.1 144. Gen. Shoe Corp., 282 F.2d at 13 ("The 'property' received is an economic gain to the taxpayer of exactly the market or assessed valuation which the taxpayer used as a deduction on its income tax returns."). Compensation paid for services, whether in the form of money or property, is allowed as a deduction to the extent the amount is reasonable. See I.R.C. § 162(a)(1).
145. See Tasty Baking Co., 393 F.2d at 994. In Tasty Baking Co., the taxpayer claimed a deduction for the value of assets contributed to a pension trust and claimed that its amount realized should be limited to the tax savings created by the deduction, rather than the full fair market value of the property transferred. Id. The court stated that International Freighting Corp. "is applicable in the business situation such as we have here, if we add: 'services past and future."' Id. at 995 (quoting Int'l Freighting Corp., 135 F.2d at 313).
Although the courts have routinely treated the receipt of services as the requisite benefit to establish realization, the courts have effectively conceded that these services cannot be valued independently of the transferred property.
146 Specifically, the courts have consistently looked to the value of the property to serve as a proxy for establishing the value of the benefit received by the transferor of the property.'
47
Hence, when property is exchanged for services, current law looks to the value of the property transferred to quantify the transferor's gain. The disposition standard proposed by this Article would rationalize and simplify current law when applied to the transfer of property for services. Under the disposition standard, realization would occur whenever property is transferred. 14 8 Hence, a transfer of property for services would trigger a realization event without regard to the consideration received by the transferor. Moreover, under the proposed standard, the transferor would be taxed on the difference between the value of the transferred property and its basis-no need would exist to contend with the complexity of valuing the services received.1 49 In effect, the disposition standard would treat the value of the property transferred as the actual measure of the transferor's income, rather than as a mere proxy for that result. Thus, the proposed standard would simplify the law by eliminating the analytical shortcomings of the current treatment of transfers of property for services.
Transfer of Appreciated Property Pursuant to Divorce
The transfer of appreciated property pursuant to divorce has historically been treated as a realization event with little justification for that result. 50 Here again, the courts have looked for a benefit derived at the time of the transfer to determine whether realization occurred and found that "the 'property received' was the release of the wife's inchoate marital rights."'1 5 Lower courts had concluded that the value of these marital rights was unascertainable, which precluded the transferor from realizing a gain on the exchange.' 52 The Supreme Court, in United 146. See Int'l Freighting Corp., 135 F.2d at 313 ("Since the bonuses would be invalid to the extent that what was delivered to the employees exceeded what the services of the employees were worth, it follows that the consideration received by the taxpayer from the employees must be deemed to be equal at least to the value of the shares. . . .") In United States v. Davis, the Supreme Court found the "sale or other disposition" language of section 1001(a) to be "too general to include or exclude conclusively the transaction presently in issue." 370 U.S. 65, 69 (1962). It therefore rested its taxable event holding on the fact that every lower court that had addressed the issue had "assumed that the transaction was otherwise a taxable event." Id. at 71.
151.
Id. at 72.
152. Davis v. United States, 287 F.2d 168, 174 (Ct. Cl. 1961) (holding that the "measure of the value of the wife's right to maintenance and support was dependent upon so many uncertain factors that neither the taxpayer nor a revenue officer could do more than guess at it," and therefore no taxable gain was realized), aff'd in part, rev'd in part, 370 U.S. 65 States v. Davis, however, circumvented the difficult issue of valuing marital rights by looking to the value of the property transferred to quantify the reciprocal benefit received.' 5 3 Here again, the value of the property transferred was used as a proxy to measure the transferor's gain when ambiguity existed with regard to the value of the benefit the transferor received.1 54 Under the proposed disposition standard, the transfer of property pursuant to divorce would constitute a realization event just like any other transfer of property.' 5 5 The value of the transferred property would also determine the transferor's realized gain, rather than merely serving as a proxy for that gain.' 56 The inchoate marital rights surrendered by the spouse would be entirely irrelevant to the analysis.' 5 7 Hence, the same amount of gain would be realized under the disposition standard as under current law. The proposed standard, however, eliminates the complicated exercise of evaluating the benefit received to determine if a realization event occurred and to quantify the resulting gain.
Subsequent to Davis, Congress enacted a statutory nonrecognition rule that defers the taxation of gains realized when property is transferred incident to divorce.s 58 The disposition standard for realization proposed by this Article could also accommodate nonrecognition rules in circumstances where Congress makes a policy judgment that the immediate taxation of a realized gain is inappropriate.'
59
The proposed disposition standard determines the time of realization, not recognition. 10 Thus, the best of both worlds can be achieved under the proposed disposition standard-it creates a clear standard of realization that mitigates the deferral conferred by current law, while allowing for nonrecognition treatment in situations where Congress deems further deferral to be appropriate.
Charitable Contribution of Appreciated Property
Under current law, a gratuitous transfer of appreciated property does not trigger a taxable gain to the donor.' Courts have nevertheless treated the contribution as a 154. See supra text accompanying note 147 (describing the treatment of the value of transferred property as a proxy for the value of services received).
155. See supra text accompanying note 128.
156.
See supra text accompanying note 129.
157. It is unlikely that the rights surrendered by the spouse would significantly deviate from the value of the property transferred in light of the adverse interests of the parties.
I.R.C. § 1041 (2006).
159. I.R.C. § 1001(c) would be unaffected by the proposal, other than to conform the "sale or exchange" reference in that provision to the new disposition standard.
See I.R.C. § 1001(c).
161. See Humacid Co. v. Comm'r, 42 T.C. 894, 913 (1964) (involving a charitable contribution).
The law with respect to gifts of appreciated property is well established. A gift realization event because the transfer represents a "disposition" of property.1 However, the courts have found that the transferor's amount realized under these circumstances is zero. The tax treatment of charitable contributions of appreciated property under current law is unsatisfactory for two reasons. First, although this Article advocates the adoption of a disposition standard for realization, no evidence exists that Congress or the early courts ever believed that a mere transfer of property was sufficient for a realization event.164 Rather, the receipt of a contemporaneous benefit (in the form of money, property, services, or even inchoate marital rights) had been deemed necessary for realization to occur.
16 5 Thus, the courts' finding that a charitable contribution constitutes a realization event in the absence of a contemporaneous benefit cannot be reconciled with current law.
Second, if a realization event were to occur when appreciated property is contributed to charity, it is far from clear that the donor's amount realized would be zero. A donor may normally deduct the full fair market value of property contributed to charity regardless of the donor's basis in the property.
1 66 At least one court has treated the deduction resulting from a transfer of property as providing the requisite benefit for a realization event. 167 Although it is questionable whether a donor derives a benefit equal to the nominal amount of the deduction, a donor who transfers appreciated property to charity without being taxed on the gain and of appreciated property does not result in income to the donor so long as he gives the property away absolutely and parts with title thereto before the property gives rise to income by way of a sale. 
.");
Kornhauser, Constitutional Meaning, supra note 4, at 48 ("A gift is obviously a disposition of property and, but for section 102, should be a taxable event under section 1001 to the donor unless there is some added dimension to realization that a gift does not fit."). received is an economic gain to the taxpayer of exactly the market or assessed valuation which the taxpayer used as a deduction on its income tax returns.").
deducts the full market value of the property undeniably derives a net economic benefit from the transfer.' 68 In addition to the benefit of the tax deduction, a donor undoubtedly reaps psychological rewards that are arguably as real as the amorphous "inchoate marital rights" surrendered by an ex-spouse pursuant to a divorce. Thus, the common law stance that a donor of appreciated property derives no benefit from the contribution is questionable.
In contrast to current law, under the proposed disposition standard for realization, a realization event would occur when appreciated property is contributed to charity because the contribution entails a transfer of the property.
170
The donor would be taxed on the difference between the market value of the contributed property and its basis.' 7 1 Thus, the deferral of tax on the appreciation that accrued prior to the contribution would be terminated when the contribution occurs. The nature and extent of the benefit derived by the donor when the contribution occurs would be irrelevant to, and thereby simplify, the analysis. In addition to being logical and simple, the proposed disposition standard would yield a new source of tax revenue when applied to charitable contributions of appreciated property. To fully evaluate the revenue effect, however, behavioral adjustments must be considered. For example, fewer charitable contributions of appreciated property might occur after the disposition standard is adopted because the tax on the unrealized gain might deter potential donors.1 72 168. It would seem more logical to treat the benefit as limited to the tax savings derived from the deduction. See Tasty Baking Co. v. United States, 393 F.2d 992, 994 (Ct. Cl. 1968) (involving a taxpayer who claimed a deduction for the value of assets contributed to pension trust and then claimed that the trust's amount realized should be limited to the tax savings created by the deduction, rather than the full fair market value of the property transferred).
169. See supra Part III.B.4 (explaining how courts dealing with transfers of appreciated property pursuant to divorce have historically treated "inchoate marital rights" as property). Psychic benefits are not generally captured by the definition of gross income. As a purely administrative matter, these benefits are normally difficult to quantify (e.g., the joy I get from looking out the window on a sunny day) and precedent exists for excluding them from the tax base even in the absence of an explicit statutory exclusion. See CHIRELSTEIN, supra note 64, at 27-28 ("Life is full of benefit producing activities-shaving oneself, mowing one's own lawn, jogging around the block for exercise-which might at a stretch be converted to market purchases for cash. But presumably no one would seriously argue that § 61 should be broadened to include such imputations . .
170.
See supra text accompanying note 128.
171.
See supra text accompanying note 129. The donor would still be allowed a deduction for the fair market value of the property. See I.R.C. § 170 (2006). It would be sensible to still allow the donor to deduct the entire market value of the property because the donor is taxed on the accrued gain at the time of the contribution. Unlike current law, the donor would now be treated in the same manner as if she sold the property and contributed the proceeds to charity.
172. Note that the taxpayer contributing appreciated property to charity would continue to enjoy a characterization benefit under the proposed disposition standard; namely, a capital gain with respect to the realization event and an ordinary deduction with respect to the charitable contribution. Whether this type of characterization benefit should be curtailed is beyond the scope of this Article.
Inter Vivos Gift of Appreciated Property
The tax treatment of gifts of appreciated property has a convoluted history that effectively precluded the courts from confronting the threshold question of whether a gift is a realization event. At the origin of the tax law, three benefits were bestowed on gifts of appreciated property. First, the donor was not taxed on the appreciation in the gifted property when the gift was made.
17 3 Second, the donee was permitted to exclude the value of the property from income.1 74 Finally, the donee was allowed to step-up the basis in the property to market value.'1 7 In 1921, Congress eliminated the third benefit by limiting the donee's basis to that of the donor.
17 6 This amendment, however, was not intended to bless the donor's ability to transfer the appreciated property without triggering the gain.
Closing this avenue of avoidance by requiring the donee to take the same basis as the donor did not mean that Congress meant to exclude the appreciation from the donor's income if it was constitutionally 177 taxable. Congress simply did not give the matter any thought ....
As a general matter, the courts have refrained from treating a gift as a realization event,1 78 notwithstanding that a gift is undoubtedly a "disposition." 7 9 Thus, the 173. See Taft v. Bowers, 278 U.S. 470 (1929) (involving a donee who was taxed on the appreciation that had accrued while property was in the hands of the donor without any discussion of why the donor was not taxed on the appreciation in the gifted property).
174. See Kornhauser, Constitutional Meaning, supra note 4, at 13, 38 (explaining that all tax legislation following the passage of the Sixteenth Amendment excluded gifts and bequests from gross income without any explanation for the exclusion).
175 85 Congress, therefore, could tax the unrealized appreciation in property transferred gratuitously simply by adopting the "disposition" standard advanced in this Article.
If the proposed disposition standard for realization were adopted, a gift of appreciated property, like any other transfer of property, would constitute a realization event.
86 The donor's gain would be measured by the difference between property includes a gift of the property or a transfer of the property in satisfaction of liabilities to which it is subject"). 
186.
the value of the property transferred and the donor's basis.' 8 7 The benefit, if any, received by the donor would be irrelevant to the analysis. The transfer would merely terminate the deferral previously conferred on the appreciation of the donor's property.
18 8 Treating a gift of appreciated property as a realization event should also help to generate additional tax revenue.1
Transfer of Appreciated Property at Death
The income tax law of the United States has never treated death as a realization event.
190 Nevertheless, the basis of a decedent's appreciated property is stepped up to market value when death occurs.1 91 Hence, under current law, untaxed appreciation that accrues during a taxpayer's lifetime is entirely exempt from income tax if the property is held until death. As Professor Zelenak explains, this exemption does not manifest a policy decision:
This tax forgiveness did not originate as a conscious policy decision.
Rather, it occurred almost accidentally from the combination of two ideas that were accepted instinctively during the early years of the income tax: that the mere transfer of property at death did not constitute a realization of gain or loss on the property, and that fair market value basis for heirs was appropriate to prevent taxation of capital . . . . 192 It is understandable that death would not be treated as a realization event in a system that historically conditioned realization on the receipt of a contemporaneous benefit when property is transferred. No apparent benefit is enjoyed by a decedent when death occurs.'
93 Consequently, as long as realization is deemed to require the receipt of a contemporaneous benefit, death cannot be a realization event.
Although death has not historically been treated as a realization event, Congress could establish that result by enacting the disposition standard proposed by this
187.
188. If gifts of appreciated property are treated as realization events, Congress should permit the donee to step-up the basis in the gifted property to market value because all the previously untaxed appreciation would be taxed to the donor when the gift occurs.
189. The revenue effect would result from acceleration of income by triggering it to the donor rather than preserving it for the donee. See I.R.C. § 1015 (2006). Here again, behavioral effects must be considered when evaluating revenue effects. For example, the disposition standard might cause certain gifts that otherwise would have been made to be deferred due to the income tax imposed on gifts of appreciated property. It is assumed that the current federal gift tax would be retained when the disposition standard is adopted for income tax purposes. At death, the decedent's assets are necessarily transferred pursuant to the decedent's instructions or by operation of law. Under a disposition standard for realization, therefore, death would represent an event that terminates the deferral of tax on gains that accrued during the decedent's lifetime.1 96 The gains realized at death would be based on the market value of the decedent's property. 1 The issue of whether the decedent derives any benefit from death would be irrelevant as to both whether realization occurred and the magnitude of the decedent's gains. Although the proposed disposition standard still allows gains to be deferred until death, the new standard would no longer permit deferral to be extended beyond one's lifetime. 198 As a result, treating death as a realization event should reduce the existing incentive to defer lifetime transfers and thereby generate additional tax revenue. 
197.
See supra text accompanying note 129. By virtue of taxing previously unrealized appreciation at death, the step-up in basis to market value conferred by current law on the decedent's successors should still apply. But see note 89. 198. Additional benefits of taxing gains at death include that "it enforces the principle that income should be taxed to the person who earned it; it imposes tax at an ideal time in terms of ability to pay . . . ; and, unlike carryover basis, it solves the problem of lock-in." Zelenak, supra note 117, at 367.
199.
In contrast to the behavioral changes that might result from taxing inter vivos gratuitous transfers of property, for example, see supra notes 172, 189 (suggesting that behavioral changes might result in fewer gifts and charitable contributions), it is unlikely that behavioral changes will result from taxing appreciated property at death (other than perhaps that owners of appreciated property might take better care of themselves). It is assumed that the current federal estate tax would be retained when the disposition standard is adopted for income tax purposes. Others have proposed to substitute an income tax on unrealized realization event. 206 In addition, the benefit derived from shedding the debt causes the transferred debt to be treated as a receipt included in the transferor's gain. 207 When a borrower transfers property securing nonrecourse debt in excess of the value of the property, however, the contemporaneous benefit that current law relies on to establish a realization event and to measure the transferor's gain does not exist. 208 Nevertheless, current law treats the transaction as a realization event and includes the entire unpaid debt in the seller's amount realized when distressed property securing nonrecourse debt is sold. 209 Even in the absence of a sale, the courts have not been deterred from treating the voluntary return or abandonment of distressed property as a realization event in these circumstances. Yarbro involved the abandonment of land securing nonrecourse debt where the debt exceeded the fair market value of the property. Yarbro, 737 F.2d at 481-84. The main issue was characterization of the resulting loss, and the court relied on the Crane Court's finding that "the taxpayer does receive a benefit from the disposition of the property: he is relieved of his obligation to pay the debt and taxes and assessments against the property" effectively ignoring the Tufts Court's holding that no benefit is derived at the time of transfer when property securing debt in excess of its value is transferred. Id. at 484. Lockwood involved the abandonment of personalty securing nonrecourse debt that appears to have exceeded the value of the property where a dispute existed about the amount of the resulting loss. . 1982) , for the principle that " [b] eing relieved of that debt is a benefit realized by petitioner on the abandonment," thus effectively ignoring the Tufts Court's holding that no benefit is derived at the time of transfer when property securing debt in excess of its value is transferred. Id. at 259.
reconciling the tax treatment of property transfers involving nonrecourse debt with property transfers involving recourse debt.
Destruction or Theft of Appreciated Property
Under current law, no realization event occurs when uninsured property is stolen or destroyed. Realization does not occur in these situations because no contemporaneous benefit is derived by the taxpayer. 216 Under a disposition standard, however, realization occurs when property is transferred, regardless of whether the transfer is voluntary or involuntary. 217 The destruction of property effectuates a transfer and, therefore, should constitute a realization event under a disposition standard. 218 Stolen property, on the other hand, is not transferred because ownership continues to reside in the victim of the theft. 219 If, however, it ultimately becomes apparent that the stolen property will never be recovered, realization would occur under the proposed disposition standard. Tying realization to a determination that stolen property will not be recovered introduces an element of uncertainty to the system that could undermine the simplicity achieved by the disposition standard.
Strong political resistance would likely exist to treating the destruction and theft of appreciated property as events that trigger taxable gains.
220 If the proposed disposition standard is adopted, it would be prudent for Congress to refrain from taxing the accrued appreciation when appreciated property is destroyed or stolen. Congress can achieve this result by enacting a targeted nonrecognition rule that 221 applies to destroyed and stolen property.
Such a rule would deter the tax treatment of this relatively small subset of property transfers from serving as a lightning rod for opposition to the proposed disposition standard. he theft of goods or chattels does not divest one who owns, or has title to, such property from his or her ownership of the property, since one cannot make good title to that which he or she does not own. The owner may follow and reclaim the stolen goods wherever he or she may find them. . . .").
220. It should, however, be noted that in many cases, the victim of the casualty or theft would be allowed a deduction for the market value of the property if the gain were triggered. By contrast, under current law, the deduction is limited to the basis of the property. See A variety of transactions that do not constitute realization events under current law would still not be realization events under a disposition standard. For example, the mortgaging of property, even when the mortgage proceeds exceed the taxpayer's basis in the property, would not be a realization event because no transfer of property has occurred. 222 Similarly, the acts of pledging, optioning, and partitioning property would not constitute realization events because no transfer of ownership occurs in these situations. Although it is arguable that some of these transactions should terminate the deferral of tax on accrued appreciation, 223 the proposed disposition standard should be enacted and its impact assessed before considering any further relaxation of the realization requirement.
CONCLUSION
The realization requirement has always been a fundamental element of the United States income tax. Yet, the requirement remains an enigma as antiquated notions that a contemporaneous benefit is required to terminate the deferral of the tax on accrued gains continue to thrive. The realization requirement is inequitable, inefficient, and complicates the tax system. For these reasons, and because of the ever increasing revenue needs of the United States, a new standard should be adopted that curtails the deferral of tax on accrued gains.
This Article proposes the adoption of a disposition standard of realization that would treat every transfer of property as a realization event. Under this standard, when appreciated property is transferred, the accrued appreciation would be taxed without regard to the consideration received by the transferor. As such, the mere transfer of property would normally terminate the deferral of tax on all previously accrued gains. Unlike current law, the new standard would terminate tax deferral now conferred on gratuitous inter vivos and testamentary transfers of appreciated property.
A disposition standard of realization would curtail the inequity and inefficiency of the current realization requirement. In addition, a disposition standard of realization would simplify the law by substituting a clear and administrable set of rules for an ambiguous and anachronistic system. Although a disposition standard does not eliminate all the problems associated with a realization based tax system, it would dramatically improve the system and help to generate much needed tax revenue. 
See
